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INFOPAGE  
 
 

To: Local Government From: Environment Policy Unit 

Organisation: WALGA Date: 7 November 2019 

Subject: Review of Western Australia’s Environmental Protection Act 1986  
 

 

 
Background 
The State Government is inviting public comment on proposed amendments to the Environmental 
Protection Act 1986 (EP Act). An Exposure draft Bill and Discussion Paper, ‘Modernising the 
Environmental Protection Act’, which outlines the changes, were released on 28 October 2019. The 
Discussion Paper also contains a number of proposals for other potential changes to the EP Act that may 
be included the final Bill.  
 
The changes to the EP Act are intended to ‘promote sustainable development and environmental 
protection, improve regulatory effectiveness and efficiency, and provide for cost recovery’. The Discussion 
Paper indicates that the proposed amendments: 

 modernise and streamline processes for environmental impact assessments, clearing permits, 
works approvals and licences; 

 improve regulatory effectiveness; 
 update the EP Act to reflect and accommodate technological developments; 
 facilitate the implementation of bilateral assessment and approval agreements under the 

Commonwealth Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act); and 
 address errors and inconsistencies. 

 
It should be noted that an independent review of the EPBC Act commenced on 29 October 2019, and is 
scheduled to be completed in October 2020. This review will also be taking formal submissions. A 
Discussion Paper exploring the reform options is anticipated in late November 2019. 
 
Key EP Act amendments relevant to Local Government outlined below are intended as an initial guide 
only. It is recommended that Local Governments each review the discussion paper. 

IN BRIEF: 

Operational Area: Environment and Land Use Planning 

Key Issues:  The State Government is seeking feedback on proposed changes to the 
Environmental Protection Act 1986. 

 The changes aim to ‘improve regulatory effectiveness and efficiency and facilitate 
the implementation of bilateral agreements under the Commonwealth’s 
Environment Protection and Biodiversity Conservation Act 1999 to deliver better 
environmental protection and sustainable development outcomes’. 

 An Exposure draft Bill has been released, accompanied by a Discussion Paper 
which outlines the proposed changes. The Discussion paper also seeks feedback 
on a number of other possible changes to the EP Act. 

 A public information session on the amendments is being held on Monday,  
9 December at the Department of Water and Environmental Regulation (DWER). 

 WALGA will be coordinating a submission on behalf of the Local Government 
sector. A draft will be provided in early December calling for sector comments by 
Monday, 6 January. 

 Submissions close on Tuesday, 28 January 2020.  

https://consult.dwer.wa.gov.au/strategic-policy/environ-protection-act-amendments-consultation/user_uploads/environmental-protection-amendment-bill-2019--exposure-draft--1.pdf
https://consult.dwer.wa.gov.au/strategic-policy/environ-protection-act-amendments-consultation/user_uploads/modernising-the-ep-act-1.pdf
https://consult.dwer.wa.gov.au/strategic-policy/environ-protection-act-amendments-consultation/user_uploads/modernising-the-ep-act-1.pdf
https://epbcactreview.environment.gov.au/
https://consult.dwer.wa.gov.au/strategic-policy/environ-protection-act-amendments-consultation/
https://consult.dwer.wa.gov.au/strategic-policy/environ-protection-act-amendments-consultation/
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Key amendments to the EP Act 
The following highlights the key amendments to the EP Act that Local Governments may wish to consider: 
 
New Parts Inserted into the EP Act  

 Environmental Protection Covenants  
 A new part of the EP Act to be inserted to provide for environmental protection covenants as a 

condition of a clearing permit, or of a proposals implementation agreement or decision.  Currently 
environmental protection covenants can be imposed as a condition on a clearing permit to 
establish and maintain vegetation, but are established under the Soil and Land Conservation Act 
1945 or Biodiversity Conservation Act 2016, and as such the CEO of the Department of Water 
and Environmental Regulation (DWER) has no control over their scope or enforceability. These 
new covenants will be more flexible than those available under other legislation, and will also be 
enforceable under the EP Act (refer to Part VB Environmental Protection Covenants p 223).  
 

 Bilateral Agreements  
 Western Australia already has an Assessment Bilateral Agreement with the Commonwealth 

Government to enable it to undertake assessments under the EPBC Act for controlled actions.  A 
new part of the EP Act has been inserted to allow the State Government to fully implement 
bilateral agreements, including for approvals (refer to Part IXA Bilateral Agreements with the 
Commonwealth p 312). 

o it should be noted that amendments to the EPBC Act would be required to enable an 
Approvals Bilateral Agreement to become operational. 

 
 Cost Recovery 

 A number of amendments have to be made to enable DWER to impose fees. These include: 
o cost recovery from industry for key state environmental monitoring programs that assess 

cumulative industry impacts on health and the environment (refer to Part VIIB 
Environmental Monitoring Programs p 292).   

o fees on proponents for work necessary for the purposes of discharging any additional 
obligations of the CEO as part of EPBC Act bilateral agreements in connection with 
clearing permit processes under Part V.   

o fees on proponents under Part IV of the EP Act for undertaking duties including processing 
referrals, undertaking assessments and approving management plans prepared as a 
condition of approval. 

 
Other Amendments to the Act 

 Environmental Impact Assessment 
Part IV of the EP Act provides for the Environmental Protection Authority (EPA) to assess the 
environmental impacts of proposals and planning schemes.  A number of amendments have been 
made, as follows: 
 S.38 AA ‘Proponent may amend a referred proposal’ (p 55) has been inserted to allow a 

proponent to amend a proposal that may have been referred to the EPA by a third party, to ensure 
sufficient information is provided. 

 S.39B ‘Strategic assessments and derived proposals’ (p 62) has been amended to expressly 
define strategic assessments, to allow the EPA to consider cumulative environmental impacts 
across a region, rather than on a proposal-by-proposal basis. 

 S.46 ‘Changing implementation conditions’ (p 81) expands the scope of the minor changes that 
the Minister may make to conditions without an EPA inquiry, so long as the amended conditions 
will not have a significant detrimental effect on the environment.   

 S. 48F ‘Authority to report to the Minister on schemes’ to enable agreement between the 
Environment and Planning ministers where a scheme may not be implemented. 
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 S.48AA ‘Fees and Charges for scheme proposals’ provide the Authority the ability to levy fees 
and charges on a proponent in relation to referrals and assessments of schemes. 
 

 Native Vegetation (clearing and protection) 
 A new referral system will require any clearing that is not exempt under the Act to be referred to 

the CEO for a determination on whether a permit is required. This is to remove the need for 
clearing permits that do not have a significant effect on the environment (refer to S. 51DA, p 115). 

o this may reduce the timeframes required for approval for insignificant clearing. 
 Vegetation conservation notices will have the ability to have additional measures imposed, such 

as monitoring, record keeping and reporting, to help assess compliance (refer to S. 70(1), p 188) 
 A defence to allow clearing that prevents imminent danger to human health (e.g. a damaged tree 

in a campsite) in Environmentally Sensitive Areas will apply (refer to S.74, p 198). 
 

 Licences  
 It is proposed that an occupier of a premises will have to hold a licence (if undertaking an activity 

which fall under Schedule 1 of the EP Act). Currently there is no express requirement for an 
occupier to hold a licence.  There will be a new penalty for carrying out a prescribed activity 
without holding the relevant licence. 

 The activity rather than the premises are licenced, so there will be ‘prescribed activities’ rather 
than ‘prescribed premises’.  This will increase flexibility regarding licencing of these activities.   

o DWER has indicated there will be future amendments to Schedule 1 of the EP Act 
Regulations relating to the activities covered and threshold for needing to hold a licence.   

 Provisions to include liability for persons other than the licensee, meaning that an employee or a 
contractor will also be required to comply with licence conditions and potentially be liable for 
breach of conditions (depending on the circumstance).  

 Works approvals and licences to be combined into one instrument which would regulate both the 
works and the prescribed activity.  
 

 Transparency and Accountability 
 A new provision in the EP Act prescribes further types of information and documents that must 

be published, such as information submitted for compliance purposes. 
 

 Penalties 
 The penalty for implementing a proposal that the Minister has not approved to increase from 

$125,000 to $500,000 for an individual, and from $250,000 to $1 million for a body corporate 
(refer to Schedule 1, p 333-334). 

 The penalty for providing false and misleading information to increase from $50,000 to $100,000. 
 

 Accreditation of environmental practitioners 
 To enable recognition of an accreditation and certification scheme that would set minimum 

standards for environmental practitioners with the aim of improving quality of documentation 
provided and timeliness of approvals (refer to Schedule 2, S5A p 341). 

o this may have implications for environmental practitioners employed by Local 
Governments. 

 
Proposed amendments to EP Act 

A number of changes to the EP Act have been proposed over time, but have not progressed.  The following 
highlights proposals for changes to the EP Act that require further consideration and feedback to determine 
if they will support the modernisation of the EP Act and be incorporated into the final Bill: 

 provide resources for third party and community participation in environmental impact assessment 
and environmental regulation; 

 ensure Environmental Protection Policies (EPPs) are prepared and published in a manner consistent 
with the objects and principles of the Act, and that published policies are mandatory considerations;   
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 ensure that there is public input on the revocation of any existing EPPs; 
 amend S.38A to make it mandatory for the EPA to explicitly consider and report on the cumulative 

impacts of every proposal it receives; 
 review S. 48A together with the regulations to require the EPA to seek public comment on the content 

of its assessment of planning schemes; 
 amend S. 46 to allow the Minister to revoke an environmental approval if new evidence about the 

potential for significant environmental harm becomes available;  
 ensure that DWER and the EPA do not make decisions that are inconsistent with Recovery Plans for 

threatened species or ecological communities; 
 the EPA’s policies and guidelines are amended to regulate and minimise the use of offsets; and 
 clearing provisions are moved to a stand alone part of the Act, or a new Act, to ensure specific 

protection.  Alternatively, clearing provisions in Part V and the supporting regulations are reformed, 
focusing on exemptions, principles and definitions. 

 
Consultation and submissions 
DWER is holding a consultation session on the proposed amendments at its Joondalup office at 11:30 on 
Monday, 9 December. Local Governments are encouraged to attend. To register email 
EPActqueries@dwer.wa.gov.au. 
 
WALGA will be coordinating a submission on behalf of the Local Government sector. A draft will be 
provided in early December calling for sector comments by Monday, 6 January.  
 
For further information please contact Nicole Matthews, WALGA Policy Manager, Environment on  
9213 2039 or email environment@walga.asn.au. 
 
Local Governments are also encouraged to provide submissions directly to DWER by Tuesday, 28 
January 2020 to EPACTamendments@dwer.wa.gov.au or mail: 
 
Strategy Policy – Environmental Protection Act 1986 amendments 
Department of Water and Environmental Regulation 
Locked Bay 10 
JOONDALUP WA 6919 
 
Links 
 The Discussion Paper on ‘Modernising the Environmental Protection Act’ and the Exposure Draft Bill 

(with amendments shown in track changes) can be found on DWER’s website. 
 The independent review of the Environment Protection and Biodiversity Conservation Act 1999 can 

be found on The Department of Environment and Energy’s website. 
  

mailto:EPActqueries@dwer.wa.gov.au
mailto:EPACTamendments@dwer.wa.gov.au
https://consult.dwer.wa.gov.au/strategic-policy/environ-protection-act-amendments-consultation/
https://epbcactreview.environment.gov.au/

